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PROGCEEDI-NGS
(9:41 a.m)

CHAI RPERSON HI LL: Hi, good norning, everyone.
The hearing will please cone to order. W're located in the
Jerrily R Kress Menorial Hearing Room at 441 4th Street
Nor t hwest .

This is the July 25th Public Hearing of the Board
of Zoning Adjustnent District of Colunbia convening an act
of a chancery application pursuant to the Foreign M ssions
Act, 22 USC 4301-4316, and Chapter X of +the Zoning
Regul ati ons.

My nanme is Fred Hill, Chairperson. Joining ne
today is Lesyllee Wite and Lorna John, Board Menbers. The
Federal representatives are Marcel Acosta, representing the
National Capital Planning Conmm ssion, and Peter My,
representing the U. S. National Park Service.

Copi es of today's hearing agenda are avail able to
you and located in the wall bin near the entrance door.
Pl ease be advised that this proceeding is being recorded by
a court reporter and is al so webcast |ive.

Accordingly, we nust refrain, we nust ask your
refrain for any disruptive noises or actions in the hearing
room \Wen presenting any information to the Board, please
turn on and speak into the mcrophone, first stating your

nane and hone address.
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When you're finished speaking, please turn your
m crophone off so that your m crophone is no | onger picking
up sound or background noise. Al persons planning to
testify either in support or in opposition will need to fill
out two wtness cards. These cards are |ocated at the table
near the entrance door and on the w tness table.

Upon com ng forward to speak to the Board, please
give both cards to the reporter sitting to the table of ny
right.

The order of procedures for the Foreign M ssion
cases is also listed in the door there as you come in.
Pl ease note the requests for party status and a chancery
application are not applicable because it is a rule-nmaking
procedure.

The Boar d may place  further reasonabl e
restrictions ontinmerestraints or permt additional tinme for
testinony as it deens appropriate. Once again, because this
is a rul e-maki ng procedure, there are no parties and there
is therefore no cross exam nati on.

The record will be closed at the conclusion of
each case except wll remain open for any materials
specifically requested by the Board.

The Board and the staff will specify at the end
of the hearing exactly what is expected and the date when t he

mat erial nust be submtted to the O fice of Zoning. After
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the record is closed, no other information will be accepted
by the Board.

The Di strict of Col unbi a Adm nistrative Procedures
Act requires that the public hearing on each case be held in
t he open before the public pursuant to Section 405(b) and 406
of that Act.

The Board may, consistent with its rules and
procedures and the Act, enter into a closed neeting on the
cases for purposes of seeking |egal counsel on a case
pursuant to D.C. Oficial Code Section 2-575(b)(4) and or
del i berating on a case pursuant to D.C. Oficial Code Section
2-575(b) (13), but only after providing the necessary public
notice in the case of enmergency cl osed neeting after taking
aroll call vote.

The decision of the Board in this legislative
procedure nust be based exclusively on the public record.
To avoi d any appearance of the contrary, the Board requests
t hat persons present not engage the Menbers of the Board in
conversation. Please turn off all beepers and cell phones
at this time so as not to disrupt the proceedi ngs.

Prelimnary matters are those which relate to
whether a case will or should be heard today, such as a
request for postponenent, continuance, or wthdrawal, or
whet her proper and adequate notice of the hearing has been

given. If you're not prepared to go forward with the case
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today or if you believe that the Board should not proceed,
nowis the time to raise such a matter

M. Secretary, do we have any prelimnary matters?

MR MOY: Good norning, M. Chairmn, Menbers of
the Board. W have one short prelimnary matter which as to
the, today's docket, where Case Application Nunber 19696 of
1001 t hrough 1003, Rhode Island Avenue Northeast, LLC, which
has been postponed and rescheduled to October 17th, 2018.

There were other prelimnary matters which staff

woul d suggest that the Board address those when the case is

cal | ed.

CHAI RPERSON HI LL: kay, great. Thank you. All
right.

Good norning, everybody. There's a couple of
things, | guess. | do want to tell you about the agenda so

t hat you can ki nd of follow al ong with what we' re doi ng here.

We have a Foreign M ssions case this norning first
and then we're going to have a conti nued heari ng case because
Commi ssioner May is joining on us, on us, or on it with us,
which is Application Nunber 19772 of 1729 T Street.

Then we're going to go into our decision agenda
and we're going to first go with Application Nunber 19689
foll owed by Application Nunber 19739. They're the last two
i n your agenda.

Then we're going to junp back to the front of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o o b~ w N P

N N N N N DN P P P PP PP PR R
oo A W N b O © 00O N O O W N P+~ O©O

8

deci si ons agenda, go through those, and then we're going to
cone back to our hearing agenda starting with Application
Nunmber 19789 of HIP E, and then we're just going to foll ow
t he agenda al ong at that point.

I f there's anyone here wishing to testify, if you
could stand and take the oath adm nistered by the secretary
to ny left?

MR, MOY: Good norni ng. Even if you think you
m ght testify, if you would take the oath that would be, 1'd
appreciate it.

Do you sol emmly swear or affirmthat the testinony
you' re about to present in this proceeding is the truth,
whol e truth, and nothing but the truth?

(No audi bl e response)

MR, MOY: Ladies and gentlenen, you may consi der
your sel ves under oat h.

CHAI RPERSON HI LL: Al right, M. My. Wenever
you have an opportunity, if you' d like to call our M ssions,
Forei gn M ssions case?

MR, MOY: Yes, sir. Thank you. |f we can have
parties to the table, to Case Application Nunber 19788 of the
Royal Norwegi an Enbassy, captioned and advertised. This is
an application to renovate and expand a chancery by
renovating the exterior and constructing an addition to the

exi sting Norwegi an Chancery Building. This is in the R 12
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Zone at premses 2720 34th Street Northwest and 3401

Massachusetts Avenue Northwest Square, 1939 Lot 39.

CHAI RPERSON HI LL: Good nor ni ng. If you could
pl ease i ntroduce yourselves fromny right to left?

MR, SEAGROVES: diff Seagroves, Acting D rector
of the Ofice of Foreign M ssions, Departnent of State.

MR UTZ: Jeff Uz wth Goul ston and Storrs, | and
use counsel for the applicant.

MR VWH TE: Steve White with Fentress Architects,
the architects for the projects.

MR. Dl RDAL: Marius Dirdal, Deputy Chief of
M ssi on, Norwegi an Enbassy.

MR VANPELT: Dan Van Pelt with Gorove Slade
Associ ates, the transportation consultant.

CHAI RPERSON HI LL: Okay, great. Well, good
nor ni ng. W\l cone. M. Uz, | guess you're going to be
presenting to us?

MR. UTZ: Yes, please.

CHAI RPERSON HI LL: Okay. | knowthat | have a | ot
of information here for us, M. Uz, which is great. And I
guess, M. Uz, | nean, | don't have a lot of particular

guestions and we have a very full day today.

Normal Iy, | nean |, we went through the record and
everything and solved the design and | think it's an
absol utely fabulous one. | should say it's an interesting
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design and 1'd like to hear nore about it. And depending
upon how many questions the Board has for the Enbassy here,
then we're going to go ahead and ask those.

But why don't you just go ahead and if you coul d,
hi ghl i ght the areas of relief you' re asking for and howwe're
neeting the criteria and let's see after we get past that if
t he Board has any questions for you.

MR UTZ: Sure, thank you, Chairman HIIl. We w |
get right toit. The package that we just handed out is the
set of plans fromthe application. Kind of refornmatted a bit
to make sense froma presentati on and ki nd of fl ow of a wal k-
t hr ough perspecti ve and t hen sone addi ti onal pages and sli des
have been added to ki nd of address the finer points with sone
of those elenents of the standards here.

W are here today -- and also just let ne say
t hank you for letting us appear before you and thank you for
scheduling us first. W really appreciate that.

We are here for relief for the Norwegi an Enbassy,
specifically the expansion of the nodernization of the

chancery conponent of the building which is 2720 34th Street

Nor t hwest .

The expansi on total s about 4272 square feet of new
area and I'Il let Steve speak a little nore to the specifics
of what went into that. But we are essentially requesting

that the Board not disapprove the project, pursuant to
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Section 205 of the Foreign Mssions Act, and Subtitle X
Section 202.1 of the Zoning Regul ati ons.

Here we are asking for the expansion of the
chancery in a low density residential zone and then also
asking for really three areas of kind of flexibility or
relief that acconpany that. |It's relief under Subtitle U,
Section 203.1 to expand the chancery use specifically in the
R-12 zone district, relief under Subtitle D, Section 704.1
to increase the | ot occupancy.

The max in this zone is 40 percent. The site is
currently 41.7 percent and at the end of the project the | ot
occupancy would be 45.4 percent. So it does create a bit
beyond what's all owed and then what's there now.

And then the third elenment of relief essentially
is Subtitle C, Section 1502.1 which is to construct the
el evator override in a manner that doesn't setback one to one
fromthe exterior wall, so we can show you specifically where
that is.

And then also as is customary, we have a basket
of public space inprovenents that relate to primarily 34th
Street, the entrance.

The rendering that's up on the screen right now
shows this probably the best, although there are sonme ot her
renderings that show it as well and we can detail that a

little nore if you would Iike.
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But essentially the, right nowthere's a very kind
of a large cenent step structure that |eads up to a door on
34th Street in public space. |It's actually private space.
It's behind the building restriction line but treated as
public space.

As you can see here, this project really goes a
| ong way to breaking that down, opening up the entrance to
the chancery to 34th Street and then inproving the public
space by, the walls are now sheathed in stone. There's are
sone bi ke racks that don't show up as well here and sone
other itens to essentially ingratiate the building a bit nore
to public space.

The standards of relief, | won't bore you with all
of those now but we detailed them in the application
st at enent .

We' re happy to go through them but there are six
specific elenents that have to do with existence of this
bui l di ng as a chancery, its kind of diplomatic mssion, the
i nternational obligations of the United States to facilitate
this particular use here, the diplomatic mssion and al so,
to provide secure facilities, the historic preservation
aspects of the building, adequate off street parking and
transportation-related elenments to the structure, the
muni ci pal interest of the District, and then the federa

interest of the country as determ ned by the Secretary of
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St at e.

So we have the O fice of Foreign M ssions here and
also in the record they will speak to the | ast one.

We're happy to detail any and all of those with
nore information if you woul d want and happy to ki nd of wal k
you through sone of the high notes of the applicant and the
proj ect.

CHAI RPERSON HI LL: Let nme just see the, now M.
Uz, let me ask the Board if they had any questions. But
also, | can't recall if we go through the Secretary of State,
| nean, Secretary of the State, the State Departnent and
owner as wel | .

(O f-m crophone comments.)

CHAlI RPERSON HI LL: No, first of all, does the
Board have any questions for the Applicant? GCkay. Then I'm
actually going to turn to the State Departnent.

MR, SEAGROVES: Thank you. There is a federal
interest in this case so on behalf of the Secretary of State
and pursuant to Foreign Mssions Act, |I'm here to convey
that, to the BZA the followi ng coments and determ nati ons
concerning the subject application.

These comments and determ nations relate the to
the statutory criteria governing the BZA determ nati ons t hat
lie within the purview of the federal governnent, nanely

t hose addressed in the Foreign M ssions Act.
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First, with respect to the criteria set forth in
22 USC Section 4306(d) (1), we've determ ned that favorable
BZA action on the present application would fulfill the
I nternational obligation of the United States to facilitate
the provision of adequate and secure premses for the
Governnment of the Kingdom of Norway in the District of
Col unbi a.

Second, pursuant to 22 USC 4306(d)(3), after
consultation wth federal agencies authorized to perform
protective services, we have determ ned that there exist no
special security requirenments related to parking in this
case.

| have al so determi ned after simlar consultation
and pursuant to 22 USC Section 4306(d)(4), that the subject
site and area are capabl e of being adequately protected.

Lastly, pursuant to 22 USC Section 4306(d)(6),
there is a federal interest in this project. The Governnent
of the Kingdom of Norway has been hel pful in addressing the
United States' |and use needs in Gslo, Norway.

Such cooperation was essential for successfully
achi evi ng the Federal Governnent's m ssionin providing safe,
secure, and functional facilities for the conduct of U.S.
di pl omacy and pronotion of U S. interest in that country.

And | can add personally, | visited Norway about

ten years ago to have simlar discussions with the GCslo
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authorities that resulted in the conpletion of our new
chancery there. But that's all | have. Thank you.

CHAI RPERSON HI LL: Okay, great. Thank you. Does
anyone have any questions for the State Departnent? Okay.
I"'mgoing to turn to the Ofice of Planning.

MS. THOVAS: Yes. Good norning, M. Chairman
Menbers of the Foreign Mssions Board. |'mKaren Thonmas for
the Ofice of Planning. W are in full support of this
application.

We believe that it has satisfied the mnunicipa
interests which is one of the criteria that they are supposed
to neet, including the penthouse setback, the use, and the
| ot occupancy requirenents that they've been requesting. So
with that, | have nothing further to add and we can go with
the applicant's presentation. Thank you.

CHAI RPERSON HI LL: AlI'l right. Does the Board have
any questions for the Ofice of Planning? OCkay. Does the
applicant have any questions for the Ofice of Planning?

MR, UTZ: W do not, thank you.

CHAI RPERSON HI LL: kay. | s there anyone here
from the ANC? |Is there anyone here wishing to speak in
support ? Is there anyone here wshing to speak in
opposi tion? kay.

M. Uz, | turn back to you. |Is there anything

you' d like to add in concl usion?
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MR UTZ: | don't believe we need to add anyt hi ng
i n concl usi on.

CHAI RPERSON HI LL: Okay. So | just wondered, is
It Secretary Dirdal? How do you say your |ast nane, sir?

MR DI RDAL: Me?

CHAl RPERSON HI LL:  Yes.

MR. DI RDAL: Dirdal .

CHAI RPERSON HI LL: Could you say it in the
m cr ophone?

MR, DI RDAL: Ckay. Dirdal.

CHAI RPERSON HI LL: Dirdal. Well, | mean again,
we don't often get to see the people here fromthe foreign
chanceries but it's a pleasure to have you here and it's nice
that we were able to have, you know, your participationary
hel p when we were doing things over in your country.

| normally am wearing a tie but it's the sumrer
right nowso I'mthe only one without a tie. Just wanted to
get that on the record.

(Laught er)

CHAI RPERSON HI LL: So no, yes, you don't have a
tie either. Al right. So do we have any ot her questions?
kay. |I'mgoing to go ahead and cl ose the hearing. 1Is the
Board ready to deliberate? Gkay. | can start?

| guess ANC 3C again, they had recommended their

approval . They had sone i ssues and concerns | guess but that
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had been addressed t hrough the process with negotiation with
the applicant. The State Departnent have nade their
necessary determnation in support of the application and
DDOT has al so, has no objection to the application.

The O fice of Planning has al so recommended not
to disapprove. | think that the applicant has net the
criterion standards for which us to not to disapprove this
application and I will be in favor of it. Does the Board
have anything else they'd |like to say?

Ckay. Then I'll make a notion not to di sapprove
Application Nunmber 19788 of Royal Norwegi an Enbassy and |I' ||
ask caption and read by the Secretary, and ask for a second?

MEMBER MAY:  Second.

CHAI RPERSON HI LL: Motion nmade and seconded. All
those in favor, aye?

(Chorus of ayes)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: The notion passed. M. My?

MR MOY: Staff would record the vote as 5-0-0.
this is onthe notion of Chairman H Il to not di sapprove the
application as filed.

And M. Chair, I'massunmng that this is also in
regards to plans as shown on Exhibit 49(a)(1), (a)(2), and

(a)(3) which is your PowerPoint which shows the updated
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pl ans, correct?

MR UTZ: Exactly, yes.

MR MOY: Al right.

CHAI RPERSON HI LL: Yes, M. My, thank you.

MR MOY: Second to the notion, M. Peter My,
al so in support, Ms. Wite, Ms. John, M. Acosta. The notion
carri es.

CHAI RPERSON HI LL: All right. Thank you, M. My.
Thank you, gentlenen. Thank you so nuch.

MR UTZ: Thank you.

MR, SEAGROVES: Thank you.

(Pause)

MR. MOY: The next case application, if we can
have parties to the table, including the ANC nenber if he or
she is present. Number 19772 of 1729 T Street, F, or rather
TF LLC, captioned and advertised for variances from the
cl osed court requirenents, Subtitle F, Section 202.1. Floor
area, ratio requirenment Subtitle F, Section 302.1. Lot
occupancy requi renent Subtitle F, Section 304.1.

Thi s woul d construct a five-unit apartnment house,
RA-2 zone. This is at 1729 T Street, Northwest Square 151
Lot 15. M. Chair, this was |ast heard by the Board at its
June 13th heari ng. Participating is yourself, Vice Chair
Hart, Ms. Wiite, Ms. John, and M. Peter May.

CHAI RPERSON HI LL: G eat . Thank you, M. My.
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Good norning. |If you could please --

MR MOY: | believe that there is one person that
has not taken the oath.

CHAI RPERSON HI LL: Oh, okay. |If there's anyone
who hasn't taken the oath, if you could pl ease stand and t ake
the oath adm nistered by the Secretary to ny left?

MR MOY: Do you solemly swear or affirmthat the
testi nony you' re about to present in this proceeding is the
truth, the whole truth, and nothing but the truth? Thank
you. You nmay be seated.

CHAI RPERSON HI LL: Al right. Good norning. So
if you could please introduce yourselves fromny right to
left?

MR LEWS: David Lew s, Goul ston and Storrs, | and
use counsel for the applicant.

MR. TEASE: Good norning. M nane is WII Tease,
a principle of Tease Warren Architects, here on behal f of the
client.

MR, FLEISHER. M nanme is Travis Fleisher. |I'm
t he owner of the property.

CHAI RPERSON HI LL: Ckay. M. Lewis, | guess
you're going to present to us? So if you could just start,
| mean, with, you know, this being a continued hearing, what
has happened since the last tine you were here and we can go

fromthat point in terns of what the Board may or nmay not
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have to ask you.

MR LEW S: Sure, sure. So just a quick back
ground. W're at 1729 T Street in the RA-2 zone also within
the Strivers' Section, H storic District, Northwest TC. The
applicant proposes to build a five-unit nultifamly
residential buildingwth a mx of studi os, two bedroons, and
t hree bedroom units.

One of the newitens that we'll talk about in a
second is one of the studio units wll be an |Z unit,
af fordabl e at the 60 percent MFI |evel and just to note, the
proj ect has al ready obtai ned approval from HBRB.

So we're seeking four itens of variance relief.
As M. My nentioned, relief from the closed court, |ot
occupancy, and the FAR requirenents, and we are also now
seeking relief fromthe proportionality requirenments of the
| Z Program by virtue of our opt-in to that program

The last itemis a newitemsince we were here in
June. And | should also note that the extent of the FAR
relief is significantly less than we were seeking when we
were here in June by virtue of opting into the |IZ Program

Wen we | eft here at the end of the June heari ng,
we essentially had, the Board had essentially asked us to
provide two sets of deliverables. The first involved
construction mtigation slash an abutter agreenment with the

two i nmedi at e nei ghbors who were here to testify last tine.
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Travis wll talk about that in a second.

The second set of deliverables essentially boiled
down to revising the program and working with OP to obtain
OP support. 1'll discuss that in a second after Travis but
just to know prelimnarily that we do have OP support in the
formof a new OP report in the record.

So with that introduction, I'll turn it over to
Travis to tal k about the current status of discussions with
t he i medi at e nei ghbors.

MR FLEISHER H . So we have nei ghbors on each
side of us that are going to be i npacted by the constructi on,
so you had asked us to conti nue our conversations and devel op
a prelimnary construction agreenent.

W nmet |last night with the neighbors to the east
at 1725 T Street and devel oped a Menorandum of Under st andi ng
that's going to lead to a nore formal construction agreenent
once we are closer to commenci ng constructi on.

We had reached out to the neighbors to the west
at 1731 T Street, who we had met with on about four or five
occasions in the past and had actually taken sone concrete
steps to address sonme of their items related to the
construction, including adding sonme water infiltration
mtigation systens on our property.

We didn't have an opportunity to neet with them

| had reached out to them last Friday to ask to set up a
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nmeeting but we've had sone conversations via enail. I
believe that there was sonething that was submtted to you
all fromthemyesterday. But the tal ks are ongoing and we're
commtted to working with them to develop a construction
agreenments once we have a nore concrete sense of what we're
actually going to be able to build on the property.

MR LEWS:. And now we just direct your attention
to, | believe Exhibit 53 in the record. At |least that's the
nunber it should be. It was submtted either |ate | ast night
or early this norning from the 1725 neighbors' sort of
outlining the scope of a to be agreed upon construction
Menor andum of Understanding with again, 1725.

And t hen t he nei ghbors at 1731 submtted an emi
yesterday afternoon. | believe that's Exhibit 51. And
again, you know, the conversations with that group of
nei ghbor, well, that conversations wth both group of
nei ghbors wi Il be ongoi ng.

But, you know, we've been diligently pursuing
com ng up with an agreenent and just woul d poi nt out that the
obj ections fromboth sets of nei ghbors do not pertain to the
variance relief requested. They really pertain to just the
sinple fact that there'lIl be sone sort of construction
project on the site and that the site has been sonewhat
vacant or dormant for quite a while.

So in the interest of time, | plan to focus our
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presentation on the variance relief request. So just the
sort of the two newitens, but |I'mhappy to address questions
related to the close court relief or the | ot occupancy reli ef
I f the Board has questions on those things.

So just sort of wal king all through the history,
OP's initial report from June recommended approving the
closed court and |ot occupancy relief but the initial OP
report recommended that the applicant opt intothe | Z Program
to increase the matter of right FAR and that's exactly what
we' re doi ng now.

So the applicant originally sought an FAR vari ance
to increase the density fromthe matter of right 1.8 to 2. 3.
That's a consistent request with what the BZA approved and
wi th what OP supported for the recent application just down
the street at 1719 T Street. But recogni zing that the zoning
regul ations are slightly different today, the applicant has
opted intothe I Z Program increasing the matter of right FAR
from1.8 to 2. 16.

Just pause to note that by opting into the |Z
Program the applicant will reserve one of the five units as
a for sale 1Z affordable unit at 60 percent NFI

So beyond the now matter of right 2.16 FAR, the
applicant seeks a nobdest FAR variance of 0.14. This is
equi val ent to about 300 square feet, |ess than 300 square

feet on the 2000 square foot property.
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We've set forththe justification for this request
in our July 1l1th subm ssion, but in brief, we believe the
property suffers froman exceptional condition that creates
directly a practical difficulty that justifies the 0.14 FAR
relief requested, nanely the property has a party wall on
bot h sides that encroaches into the property by four to six
I nches.

The effective area displaced by this party wall
encroachnent is approxi mtely 280 square feet. Odinarily,
property would be able to benefit fromthis party wall but
as part of the conversations wth the neighbors, the
applicant is voluntarily electing not to use the party wall
as part of its structural system It is building an entirely
i ndependent structural systeminside of the party wall.

And so the party wall encroachnent is effectively
just | ost space on both sides of the property line. OP has
agreed with this assessnent and has therefore supported the
FAR vari ance request.

By opting into the, so the fourth and final item
of variance we would like to talk about is the request for
a variance from the proportionality requirenent of the |Z
Program WII, if you could junp to the next, yes, thank
you.

We tal ked about thisalittle bit |ast tine, about

why we initially weren't opting into the 1Z Program  And
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basically the way the | Z regul ations work is that if you have
a five-unit building and --

CHAI RPERSON HI LL: Hey, M. Lew s?

MR LEWS: Yes?

CHAI RPERSON HI LL: That's okay. W don't have to
go through all of this portion of it. | remenber your chart
fromlast tinme. And so --

MR LEWS: Okay. And sone were asking for relief
from the proportionality requirenent so we can provide a
studi o rather than a two bedroomthat woul d be required under
this sort of black and white text of the |IZ regul ations.

W thinkit's apretty mnor relief request, given
that we're in the programonly voluntarily and OP has agreed
with that assessnent as well. So other than these sort of
two nodifications to the scope of our relief, we're not
real ly asking, we're not really proposing any changes to the
project relative to what you all reviewed last tinme. |It's
really just kind of a repackaging of the relief requested.

CHAI RPERSON HI LL: Ckay. Al right. Does the
Board have any questions of the applicant? Oay. All right.
|'"'m going to turn, M. Uz, |I'msorry, M. Lewis, to the
O fice of Planning.

M5. FOTHERA LL: Good norni ng. "' m Anne
Fothergill with the Ofice of Planning. And the Ofice of

Pl anning rests on the record of the two OP staff reports,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o g b~ w N P

e
R O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

26
June 1 and July 18th, 2018, in support of the application of

the revised application and |I' mhappy to take any questi ons.

CHAI RPERSON HI LL: Ckay. Does the Board have any
guestions for the Ofice of Planning? Ckay. Does the
applicant have any questions for the Ofice of Planning?

MR LEWS: No, sir.

CHAI RPERSON HI LL: Ckay. Al right. |s there
anyone here fromthe ANC? W did this last tine. 1|s there
anyone here wishing to speak in support? |Is there anyone
here wi shing to speak in opposition?

Ch, okay. Al right. Have you been sworn in?
Did you just arrive? Okay. Hold on one second then. M.
Moy, if you could, if anybody el se has arrived, |'"mgoing to
keep asking this the rest of the day, but if you could stand
and take the oath adm nistered by the Secretary here to ny
left? Ma'am if you could stand and raise your right hand
over here to the left? GOkay. That's fine. Sure.

MR, MOY: OCh, that's great. Do you solemmly swear
or affirmthat the testinony you re about to present inthis
proceeding is the truth, the whole truth, and nothing but the
truth? Thank you.

CHAI RPERSON HI LL: kay, mm'am So you're
speaki ng al so in opposition?

(O f-m crophone comments.)

CHAI RPERSON HI LL: Ckay. That's okay. Whatever
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you have to do, you have to do on the m crophone so just |et
me figure it out first. So nma'am you're here to speak in
opposition, so if you could cone forward to the table? All
you have to do is push the m crophone.

And so as a nenber of the public you'll get three
mnutes and there's a clock on either side of you and in
front of you there and you can go ahead and begi n whenever
you like. Also, I'msorry, can you go ahead and introduce
yourself for the record and your honme address?

M5. RANSOM Yes. M nane is Elizabeth Ransom

CHAI RPERSON HI LL: No, no, you just have to | ook
up here, m' am

M5. RANSOM Ckay. M nane is Elizabeth Ransom
| live at 1731 T Street. |'m here representing the owners
at 1731 T Street which is in the Historical District,
Strivers' District and is directly next door to the proposed
devel opnent.

CHAI RPERSON HI LL: GCkay. Could you say your | ast
name again?

M5. RANSOM Ransom |ike kidnap noney.

CHAlI RPERSON  HI LL: Ckay. Al right. okay.
That's easy, thank you. Let's see. Ckay. So you're here
representi ng soneone, right?

M5. RANSOM The condo owners.

CHAI RPERSON HI LL: Okay. Do you have any letter

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o g b~ w N P

e
R O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

28

aut hori zi ng that?

M5. RANSOM | spoke here at the June 13th neeting
and | could, and |'ve uploaded a letter into the systemwhich
you have and | copied in the correspondence which has all our
owners on it.

CHAI RPERSON HI LL: Ckay.

M5. RANSOM |'m happy to submt --

CHAI RPERSON HI LL: No, no, that's all right. ['m
just trying to, okay. Al right. Well, unless the Board has
any objection, we'll go ahead and agree that Ms. Ransomis
representing the association and so you'll get five m nutes
rather than three mnutes. And then also, you were here at
t he | ast hearing?

MS. RANSOM  Yes.

CHAI RPERSON HI LL: Okay. And so you spoke at the
| ast hearing and the only reason why |'mbringing that up is
normally in the continued area we don't necessarily do
support and opposition again. But we'll go ahead and give
you your five m nutes and you can begi n whenever you |ike.

M5. RANSOM Yes. So first of all, I'd like to
say at the last hearing | did speak in support of this
proposed devel opnent. We've net with Travis Fl ei sher and hi s
architects and we appreciate the efforts they' ve made to
comuni cate with the nei ghbors.

W' ve al so, we spoke in support at the June 13th
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nmeeting. But we renmai n deeply concerned and di sappoi nted by
the fact that M. Fleisher has yet to take sufficient steps,
steps that you recomended at the |last hearing, to prevent
water infiltration into our property fromhis property.

W have fl ooding on our |lower |evel, an area that
i ncludes all our storage units and one of the living units
and nold is now devel opi ng. Renters in the building have
started to conpl ai n about the nol d which presents a potenti al
litigation risk to owners in our building and a health risk
to everyone who lives there.

| live on the lower |evel nyself and in addition
to the very expensive dehum difying AC system we bought,
we' ve now added a separate dehum difier which you run 24
hours a day to prevent nold and m | dew from devel opi ng.

Qur efforts to use flood dans and wet dry vacs
fromthe Hone Depot is not keeping up with the rain. As you
know, it's a very rainy week. All of the contractors we've
had come out say they can't do their work because of the
continuous intrusion of water from 1729 T Street.

For exanpl e, SERVPROof Virginia, SERVPROof D.C.,
Basenent | nnovations Waterproofing, they will not cone out
for the sane reason because we can't, we're going to have
continuous water intrusion from1729 T Street.

| understand that these problens started |ong

before M. Fleisher bought the property. But he's aware of
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the case that we've brought to the attention of the DCRA in
2016. It's on the record. It cited issues with the
properties overflow ng roof down spout, the possibly bl ocked
city drain, and the grading of the yard towards ours.

It's al so exacerbated by the | ack of naintenance
of the party wall between our properties. These issues were
di scussed in an in-person neeting with M. Fleisher on June
3rd where he acknow edged his obligation for his side of the
party wal | .

W appreciate his willingness to viewour basenent
damage in person. He cane with us and we wal ked into his
yard as well. W also appreciate that M. Fleisher and his
architect raised several ideas for solutions while speaking
wi th us that day.

He did send a contractor to renove the deck and
to tape a tarpaulin, at best a tenporary neasure, to the
party wall but it's clear that these neasures have failed to
address the water infiltration.

The project's architects suggested that the city
mai n m ght be bl ocked whi ch woul d cause the roof down spout
to overflow and direct water down our wall and the yard is
still graded towards our property.

| reviewed all these issues on the record at the
| ast hearing and in person to M. Fleisher and his attorneys

and yet we are unaware of any additional steps taken since
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we last net. [It's been about six weeks, | think.

This is despite the fact that M. Fleisher
reported to you on July 11th in the record, that the
applicant and his neighbors are continuing to work through
an agreenent on construction issues and the applicant fully
expects to submit to the Board an agreenent with both sets
of inmmedi ate neighbors ahead of the continued July 25th
heari ng.

Just a few days ago on Friday, M. Fleisher asked
us if we could provide |anguage for a Menorandum of
Understanding as a first step. But that's not what you had
asked us to do. W would like to, we need a construction
agreenent whi ch covers both our i nmedi at e needs, significant
and ongoing water infiltration issues, and also the
forthcom ng construction and denolition.

So we ask for your support in hel ping us work with
M. Fleisher to address these concerns as soon as possible.
In summary, we support the project but insist that M.
Fl ei sher take imediate steps to develop a construction
agreenent that spells out a clear and tinmely process for
addressing water infiltration and preventing damage to 1731
during denolition and construction of the 1729 property.

CHAI RPERSON HI LL: kay. Does anyone have any
guestions for the w tness?

MEMBER WHI TE: | just had one question. "' m
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| ooking at the cover of the presentation. So 1731 is the
buil ding on the right? So 1729 here --

M5. RANSOM That's correct. |If you're | ooking
at it, it's on the left.

MEMBER VHITE: So it's on, it's the dark brick?

M5. RANSOM It's the --

MEMBER WHI TE: You're on the right. Okay. | see.
The image |'m | ooking at now.

M5. RANSOM It's hard to see but it's the one on
the left. It's an historically significant building built
by architect Nicholas Haller in about 1902.

VMEMBER VH TE: s that right? Yes. Okay. So
essentially what you're asking for i s an agreenent that woul d
cover potential problens that are ongoi ng now --

MS. RANSOM  Yes.

MEMBER WHI TE: -- as well as future damage that
coul d occur during construction?

M5. RANSOM Yes, that's right.

MEMBER VHI TE: Okay.

CHAI RPERSON HI LL:  Ckay. Before | turn to the
appl i cant because |'m curious who is the applicant, | know
t hey' re working through some stuff. M. Ransom so you were
here last tinme in support?

MS. RANSOM  Yes.

CHAl RPERSON HI LL: And this tine you, at the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o g b~ w N P

e
R O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

33

begi nning you said you're here in opposition but then at the
end you said you were in support. It doesn't matter. I
under stand what your issues are, but you just want your
| ssues resol ved --

M5. RANSOM  Yes.

CHAI RPERSON HI LL: -- because sonething's going
to be there eventually. And so you'd |ike sone kind of help.
| nmean, for the Board, kind of some of our problens is
certain things are or aren't within our purview.

In ternms of what we're doing here is just
det erm ni ng whet her or not they're neeting the standards for
us to grant the application based upon the regulations. So
construction is not sonething that is within our purview, but
we do our best to try to mtigate different things in terns
of construction with the neighbors as things are going on,
if that's something that got brought up.

That being the case, M. Fleishman, Fleisher, |I'm
sorry. Fleisher. So M. Fleisher, you started off by saying
that you were in the mddl e of dealing with MoUs perhaps with
your nei ghbors, and | thought one you said you' d got to and
then the other you said you didn't.

And now | guess in terns of some of, you know, the
Wi tness here i s providing sonme testinony that you are trying
to do things but you haven't done themyet. Wuld you |like

to respond in sone fashion?
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MR, FLEISHER. So the challenge is asking us to

put together and i nvest the resources and tinme and energy to
put together an construction agreenent before we even know
what we're able to build on the property. It's seens |ike
that's a bit putting the cart before the horse a little bit
and we've worked with them net wth them on several
occasions with the architects.

We took neasures to put in tenmporary sol utions
wWithin two days of neeting with them Everything that she
just nmentioned now, this is the first tine that |I've heard
it about the contractors not going out there. As you guys
all know, we had incredibly heavy rain this week which
probably contributed to that nore recently than in past --

CHAI RPERSON HI LL: No, that's fine. So | hear
what you're saying. So again, you're still in the process
and if you --

MR, FLEISHER We're --

CHAI RPERSON HI LL: -- dependi ng upon what happens
here, then you'll understand what you are able to build and
that's what's going to get you to nove forward.

MR. FLEISHER  Yes, and in addition to that, we
have a raised permt filed. We're going to be doing
underpinning wth requires certain neighbor letters and
structural engineers' reports. So there are going to be

opportunities for us to work --
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CHAI RPERSON HILL: Okay. Al right. Okay. All

right. Agai n, does the Board have any questions for M.
Ransontf?

kay. Al right. Thank you, Ms. Ransom Al
right. So | did is there anyone here in support. Is there
anybody here in opposition? Is there anybody who' d just |ike
to speak in sone capacity?

Pl ease, cone forward. If you could just state
your nane and address for the record, please?

M5. JIBRIN. Can you hear ne?

CHAl RPERSON HI LL:  Yes.

M5. JIBRIN:. Hi, ny nane's Janice Jibrin. |'mon
the, I"'ma resident of the building on the other side, the
| i ghter col ored buil di ng.

CHAI RPERSON HI LL: kay. Coul d you state your
| ast name for ne again?

M5. JIBRIN: Yes, it's Jibrin. It's spelled J-1-
B, like boy, RI-N, like Nancy. And | sent the letter |ast
ni ght that you, if you need a hard copy, here it is.

So I'l'l make it quick. W're in support of the
project and we just wanted to put our plug, our building' s
historic as well. And one of the nice things about our
building is we have a light well and we can, it really nmakes
a big difference because it's pretty nuch a long, dark

bui | di ng.
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So M. Fleisher and his teamare proposing a light
wel | for their building which m ght need sone sort of, is it
variance? So we, that would nake a big difference in our
gquality of life. |If he had a light well it would open up a
|l ot nmore light for us. |If he doesn't, it'll make our place
alot darker and | think it conprom ses the original historic
concept of our building. So that was our, that's just
something | wanted to put a plug in for.

CHAI RPERSON HI LL: Ckay.

M5. JIBRIN.  Ckay.

CHAlI RPERSON HI LL: Al right, M. Jibrin. Al l
right. Does the Board have any questions for M. Jibrin?
Okay. Al right. Thank you. | don't know what to do with
t hat, what exactly. Meaning that |ike, you can't change your
design to add a light well, correct?

MR. FLEI SHER  They just wanted to reaffirmthat
you guys support the non-conform ng court special exenption.

CHAI RPERSON HI LL:  OCh, okay.

MEMBER MAY: It's the light well that's already
i n?

MR. FLEI SHER: Exactly. Yes, exactly.

MEMBER MAY: Okay.

CHAI RPERSON HI LL: Ckay. Al right. Ckay. Do
you have anything el se to add in concl usi on?

MR, LEW S: No, just to sort of one follow up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 0 N o g b~ wWw N P

e
R O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

37

comment on Ms. Ransom s comments.

CHAI RPERSON HI LL:  Sure.

MR, LEWS: And frankly, this applies to the other
building as well. So we have a sort of MU with the 1731
nei ghbors. We'd hoped to have sonething simlar by today,
|"'msorry. W have sonething with the 1725 nei ghbors. W
hoped to have sonething simlar today by 1731 and
unfortunately, that's not the case.

But what we sort of offer as a condition of an
order, if it's the Board's pleasure to grant it, is a
condition that we would provide to DCRA ahead of getting a
building permt, a either a construction agreenment or an
abutter agreenent with both sets of neighbors just to sort
of , you know, offer to you all that we're absolutely willing
to work in good faith, use all comercially reasonable
efforts, that sort of thing, to get the neighbors confortable
w th what we're proposing here.

CHAI RPERSON HI LL: GCkay. Well, it |ooks like the
nei ghbors are here now so you can, you know, after this speak
with them

Al right. Does the Board have anything else
they'd |like to add? M. My?

MR. MOY: Before you nmake the notion if the Board
I's about to do that, | just wanted clarification, M. Chair,

whet her or not the plans that we're |ooking at is under
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Exhibit 48(a) because | noticed that the plans are also
showi ng on the Power Poi nt. | just wanted to be sure that
t hey were consistent.

CHAI RPERSON HI LL: Thank you. W11 the applicant

MR, LEWS: Sur e. They're virtually identical
except for thelZ unit, interior dem sing walls of that unit.
So we upl oaded plans that we have on the screen today. |
think it's Exhibit 52 naybe.

CHAI RPERSON HI LL: Okay. So the plans in 52 are
t he pl ans?

MR. LEWS: Yes, sir.

MR. MOY: Thank you, sir.

CHAl RPERSON HI LL: Okay. Thank you, M. Mby.

Ckay. |Is the Board okay with that? GCkay. All

right. Al right. I1'mgoing to close the hearing. 1Is the
board ready to deliberate? Gkay. | can start.
There was sonme questions | guess about the |Z

conmponent and how they were trying to get the additional FAR
at the last hearing. It seens as though they have worked
with the Ofice of Planning in order to opt into the 1Z
programand is helping to accommpbdate the increased FAR

| would agree with the analysis that the Ofice
of Planning has provided in their npost recent supplenental

report. | also do think or am pleased that ANC 2B was in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o g b~ w N P

e
R O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

39

support 9-0-0 and had no issues or concerns. And | am al so
hopeful, not hopeful, | amglad to hear that the applicant
is continuing to work with the neighbors in getting an MU
in place as well as a construction managenent plan once they
know what they are going to be able to build.

| believe that the applicant has nmade a good case
in how it's reached the standards for us to grant the
application based upon the regulations and so I will be in
favor of the application. Does the Board have anything el se
they'd |li ke to add?

MEMBER MAY: | would like to say this is a, has
been a very unusual case because of the unusual circunstance
of it. | nmean, you know, we often have to consider the
unusual circunstance of the given property, but | don't
remenber another tinme when the ot itself was so constrai ned
by the deep buil dings on either side.

| nmean, it's a very unusual circunstance, | think.
And | appreciate the fact that the applicant took the
concerns of the Board and the O fice of Planning to heart and
we considered how to do this to nmake it work within the
regulations and | think that the relief that we're granting
IS appropriate based on the changes that have been nade. So
" mvery supportive of it now so | appreciate it.

VMEMBER WVH TE: M. Chair, | concur with your

coments as well as M. May's comments. | had concerns about
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the variance relief that they were requesting for FAR but
given the supplenental report of the Ofice of Planning,
whi ch has now provided their recommendation to approve, |
woul d al so be in support of the relief that they' re seeking
for FAR cl osed court as well as | ot occupancy.

And | amal so pl eased that they have dedi cated at
| east one unit for inclusionary zoning. | think you said 60
percent AM or MRI. So | would be in support of the relief
that they're seeking as well.

But | would want to al so just kind of suppl enent
ny comments that | would hope that the parties definitely
work closely with the adjoining neighbors because the
concerns that they have rai sed about the construction and t he
adverse inpacts that it could have to their properties is a
concern, so | would hope that they would continue to get an
agreenent in place so that they can nove forward with their
pr oj ect .

CHAI RPERSON HI LL: Ckay. G eat, thank you.
Anyone else? GCkay. Now with that, I'll go ahead a nmake a
notion to approve Application Nunmber 19772 of 1729 T Street
as captioned and read by the Secretary and ask for a second?

MEMBER MAY: Second.

CHAI RPERSON HI LL: Mbdti on nmade and seconded. All
those in favor say aye.

(Chorus of ayes.)
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CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response)

CHAI RPERSON HI LL: Mbdtion passed. M. My?

MR MOY: |If staff would record the vote as 5-0-0.
This is on the notion of Chairman H Il to approve the
application for the relief being requested. Seconding the
notion, M. Peter May, also in support Ms. Wiite, M. John,
and Vice Chair Hart. The notion carries.

CHAI RPERSON HI LL: Great. Summary order, M. My?

MR, MOY: Thank you, sir.

CHAI RPERSON HI LL: Thank vyou. Thank vyou,
gent | enen.

(Wher eupon, the above-entitled matter went of f the
record at 10:28 a.m and resuned at 12:36 p.m)

CHAI RPERSON HI LL: All right, M. My, let's start
again. And also, there's a reorder, is that correct?

MR, MOY: Yes, sir. M understanding is that the
reordering for the next three cases, the next one would be
19169C of Birchington. The second case would be H P,
Application 19789, and the third one would be the other
nodi ficati on of significance, 19521 of David Hunter Smth.

CHAI RPERSON HI LL: GCkay, we'll see how far we get
before | unch. I"m hoping we get through 19521A but no
prom ses.

MR, MOY: So, | see the parties to the table to
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19169C of Birchington LLC

This is a request for a nodification of
significance to the relief approved by BZA, Oder 19169 to
i ncl ude special exceptions from the |oading requirenent,
Subtitle C, Section 901.1, from the access requirenent,
Subtitle C, Section 904.2, to construct a hotel in the D4R
Zone.

This is at 303 to 317 K Street NW Square 526,
Lots 20 and 21, 804, 805, 824, 825, and 829.

CHAI RPERSON HI LL: GCkay, great, thank you. |If you
coul d please introduce yourselves fromnmny right to left?

MR, SEQUAR: Habte Sequar, a devel oper and owner
of the property.

CHAI RPERSON HI LL: Can you spell your |ast nane,

sir?

MR. SEQUAR Last nanme, S-E-Q U A-R

CHAI RPERSON HI LL: Al right, great, thank you.

M5. MAZO Samant ha Mazo from the law firm of
Cozen O Connor. |'mhere on behalf of the Applicant.

MR. G ORDANG Nic Gordano with BBGM Architects
and Interiors. |I'mthe architect for the project. Do you

want ne to spell ny |ast nane?
CHAI RPERSON HI LL: Good enough. Ckay, Ms. Mazo,
| assunme you're going to be presenting to us?

M. MAZO Yes.
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CHAlI RPERSON HI LL: So this is a nodification of

signi ficance and so | suppose if you could go ahead and run
through what the relief is you' re asking and how you're
neeting the standards for us to grant the relief. | don't
have particularly alot of questions for you unless the Board
has a | ot of specifics.

So, I'mgoing to keep you down to 15 minutes on
the clock unless there's other things that the Board has as
you' re goi ng through this presentation.

The only one thing that | did nention was that
there were sone things that OP had wanted fromyou and i f you
could kind of speak to sonme of the things that they had in
terns of the additional information. And as | nentioned |I'm
putting 15 mnutes on the clock and you can start whenever
you' d i ke.

M5. MAZO. Thanks so nuch. Samant ha Mazo, again,
fromthe lawfirmof Cozen O Connor. |'mhere today with the
project architect and with M. Sequar, on behalf of the
property owner. M. Sequar has actually had dental surgery
recently so he probably won't be testifying nuch but he is
here to respond to questions.

Just very briefly, again, thisis a sumary, this
Is a nodification of significance application. This initial
application was approved back in March of 2016 for a project

that | ooked, actually, very simlar to this. It was just
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slightly different in the mx of uses. It had about 200

hotel roonms and then 30 residential units.

Since that tinme, the nmarket has changed very
fortunately. M. Sequar and his group were able to obtain
fi nanci ng and we were back here just this past January, when
you guys were kind and you granted a two-year extension to
t he March 2016 approval on behal f of those financi ng changes.

|"mvery excited to say that M. Sequar is ready
to nove forward on this case. |In fact, he said, Samantha,
we need to get this done because | want to get in for
buil ding permts and get a shovel in the ground. So we're
in a good place here.

So what we're back for is an all-hotel project and
again, M. Gordano can walk you through sonme of the
speci fics but the reason we're here for the nodification of
significance is because the change froma m xed-use project
under the old zoning regulations, ZR58, to the current
project wunder the ZR16 necessitated slightly different
| oadi ng relief.

And so the al |l -hotel project of this size requires
relief -- 1 will step back. The 2016 approval approved rear
yard relief which, again, was wunder the old zoning
regul ati ons, parking relief, which we don't need anynore, and
then loading relief which approved one 30-foot -- sorry,

relief fromone 30-foot |oading berth since that could not
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be accommpbdated on site.

What we are back for today is nowrelief fromthe
two additional 30-foot |oading berths and driveway slope
requi rements under the new ZR16.

Wth that, what we are seeking, the areas of
relief that we are seeking and have been confirned by the
Zoning Administrator is a special exception for the relief
fromthe two 30-foot |oading berths. And then also it's a
speci al exception for the driveway grade relief.

Interns of the special exception, as |'l| discuss
a little bit at the end, the special exception is granted
pursuant to Subtitle C909, which has specific requirenents
for the ability to grant special exceptions for |[|oading
relief in sites that are just |like this one, whichis a site
t hat does not have an alley, M. Gordano will say the site
does not have all ey access.

And also in order to accommopdate off-street
| oadi ng or on-street |loading, | nmean in order to accomodat e
any sort of loading within the property off the street or any
sort of parking, curb-cut would have to obvi ously be approved
be DDOT through the Public Space Commttee but then also in
this particular case, the proposed curb-cut, as wll be
di scussed, does not satisfy sone of the curb-cut requirenents
t hat are established by DDOT.

And so those are the requirenents for the speci al
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exception that we're seeking for the I oading. And then al so
the requirenments for the special exception in regards to the
grade are that the property is exceptional in sone way. And
allowing the slight decrease in grade to go from 12 to 14
percent is necessary for the project.

And here, as we'll discuss, the site is
exceptional in terns of its shape. It is unique because of
its shape but then also fortunately here, the ability to
i ncrease the grade fromthe 12 to the 14 percent allows for
the inclusion of two 20-foot service spaces within the
property.

And so that is actually a very |arge inprovenent
over what was actually approved back in 2016. The project
in 2016 could only fit one 20-foot | oading space and | think
Chairman Hill was on the Board back then.

There was a | ot of back and forth wi th DDOT about
the | ocation of that |oading space. Because of the way that
the interior and bel ow grade areas of that project, in order
to accommodate al |l the parking spaces, they coul d not put the
one 20-foot |oading space in a great |ocation.

Wth DDOT, we finally canme to a conpronm se with
DDOT and we noved forward on that project, but as M.
G ordano wll say, we're very excited because this project
can provide two 20-foot |oading spaces which is a real

benefit, as DDOT has identified, because it takes what's
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going to be the majority of the |oading for a hotel use off
the street and will put it within the site in areas that are
nore accessi bl e.

So with that, I'm going to turn it over very
briefly to M. Gordano who will talk through the property
| ocation as well as information regarding the curb-cut and
why the curb-cut as proposed has to be where it is and why
it doesn't exactly satisfy DDOI's standards, which normally
is not a good thing but in this case it's actually hel pful
for being able to neet the special exception standards. So
alittle conplicated there.

CHAI RPERSON HI LL: That's okay. Continue, pl ease.

MR. 3 ORDANO This slide shows where the site is.
It's the lots outlined in the green there, which is an L-
shaped | ot at the corner of Kand 4th, K being on the bottom
4th on the side there.

The lot is conpletely surrounded by Lot 27, which
has been built now. There is no alley behind the |ot and
this is not a historic district nor is it on one of the
speci al streets. It's in the Downtown Streetscape, |I'm
sorry, but not primary, tertiary streets.

This is a plat of the property showng the lots
i ndividually or that are conprised of our property. Again,
note the L-shape --

CHAI RPERSON HI LL: M. G ordano, if you just want
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to talk about the ranp there? |'m flipping through your

present ati on.

MR. G ORDANG Ch, why don't we junp up, then, to
Slide -- want to go to the site plan and nmaybe tal k there?

CHAl RPERSON HI LL:  Sure.

MR. G ORDANO These are si de-by-si de conpari sons
wi th what was approved in 2016 on the left and on the right
is the current proposal. On the left you'll see where the
curb-cut is. It starts at 20 feet and narrows down to 16 as
it goes into the building.

We're proposing to keep that at 20 feet all the
way down. We also were having to nove it up northerly to the
northern property line. Previously, it was six and a half
feet bel ow that property line, and noving it up there, we're
inalittle conflict with DDOI"s requirenent that you have
a five-foot flare or a turnout on the drive.

This stays in your public space in front of your
building. We're going in front of the neighbor's public
space. Here's a blowp of that and you can see the five-foot
turnout. But this is recommended by DDOT.

There were other configurations we couldn't get
to work and we are nore than 24 feet to the next curb-cuts.
They're fine with it and approved this.

Should | tal k about grade already?

M5. MAZO Yes, we'll talk about grade.
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MR. G ORDANO The grading issue also is to get

down below the first floor. You can see the site is only 80
feet deep, the garage entrance is 20 out of that so you get
a pretty narrow useable area so that's why we've al so noved
it to the top.

In the prior approval, the loading is in the
bottom right corner -- or the service, excuse nme, service
delivery spot was in the bottomright.

So you went down a ranp, you did a turn, you went
down another short ranp to get to the service, and you're
wheeling pretty nmuch across 40 feet of dry mle and behind
t he handi caps and so forth.

So, DDOT would prefer it upper right, where you
have an i medi ate cross into the service elevator, which is
the left elevator in the core there. So we put two service
there and it's also conbined or next to the trash and the
storage, which before the trash and storage were up there,
there was service down the corner. It just solved a |ot of
efficiency issues in getting that done.

So to do that, to nake that distance fromcurb-cut
or frombuilding face down, we need to go to 13.9 or we'l]l
call it 14 percent, which really is negligible for any
vehicle, so that we didn't have to go round the curb again
and down to the | ower area.

M5. MAZO M. G ordano, can you al so just speak
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to howwe are still retaining a certai n nunber of bel ow grade
par ki ng spaces?

MR. G ORDANG: Even t hough t hose parki ng spots are
requi red now, we are keeping 42 -- it was 46 -- we're keepi ng
42 spaces and adding 18 valet for a total of 60, which we
think is nore than enough for any potential parking we my
need, market rate.

CHAI RPERSON HI LL: As Ms. Mazo nentioned, | was
here for the original one and so | renenber this one now.
And so |I'm just curious again about the changes that are
giving rise to a nodification of significance. Does the
Board have any questions they' d Iike to ask of the Applicant?

MEMBER M LLER:  Sure. Thank you, M. Chairnman.
Yes, | was on the original case as well.

So, at the ANC Meeting, ANCGE, where you nmade the
nmodi fi cati on presentation and they supported it in their June
20th letter, they nentioned that during the Meeting,
residents rai sed concern about rat abatenent, which | ed the
Applicant to agree to have an internal trash roomin the
hot el .

Do these revised plans that we have show the
internal trash? You may have nentioned this and maybe |
m ssed it.

MR G ORDANO It's in the upper right corner of

the plan on the right.
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MEMBER M LLER: So that's a part of what we're

consi deri ng today.

CHAI RPERSON HI LL: Okay, anyone else? |'mgoing
to turn to the O fice of Planning.

MR, COCHRAN. Thanks, M. Chair. OP' s ready to
say on the record that we're recomrendi ng approval for both
the loading access and the loading facilities special
excepti ons.

W'd also note that even though the uses are
changing, the all-hotel use is by right in this zone as |ong
as they buy credits. [|'msort of anticipating any questions
there mght be fromM. MIIler about the absence of housing
on the site.

DDOT, | was in the Meetings w th DDOT.

DDOT wei ghed their various requirenents and said
that, essentially, getting the | oading as close to the street
as possible, which the Applicant has done, outweighs any
consi deration about the flare of the curb-cut because it
would al so encourage the loading to happen inside the
bui | di ng rather than doubl e-parking on the street.

So everybody seens to be very happy wth this
proposal .

CHAI RPERSON HI LL: Okay, does anybody have any
questions for the Ofice of Planning? Ckay, great. Does the

Appl i cant have any questions for the Ofice of Planning?
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M5. MAZO Nope, we do not.

CHAI RPERSON HI LL: Is there anyone here fromthe
ANC? |Is there anyone here wishing to speak in support? |Is
t here anyone here who wi shes to speak in opposition?

kay, | kind of thought we were going to get
sonmebody actually because | renenber in the case before,
there was a | ot of concerns about parking and a | ot of people
wer e concer ned about the | oadi ng and unl oading. So |I'mgl ad
t hat has gotten addressed.

Does the Applicant have anything else they'd |ike
to add?

M5. MAZO No, we have a very full record and we
woul d hope that the Board takes action today to support and
approve this case. Thanks very nuch.

CHAI RPERSON HI LL: kay, so is it M. Sequar?
This is finally going to nove forward?

MR. SEQUAR: Absolutely, sir.

CHAI RPERSON HILL: Is this soul food place going
to get a spot in the hotel ?

MR SEQUAR:  Yes.

CHAI RPERSON HI LL: Ckay, all right, I"'mgoing to
go ahead and close the record. Is the Board ready to
deliberate? | think that the Ofice of Planning's report was
concise as to how they're neeting the criteria for us to

grant the nodification of significance.
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It also is helpful to see that the ANC, six to

zero, was in support, six to zero to zero, and that you
rai sed no i ssues and concerns.

And al so as | had nentioned before, there actually
was a pretty full Hearing when we first originally had it and
t here was a trenendous anount of concern, or not a trenmendous
anount of concern, there was concern fromthe conmuni ty about
traffic and this, | guess, doesn't change nmuch to the point
where there are peopl e that have cone out fromthe comunity.

So I would be in support of this application
Does anyone have anything else they'd |ike to add?

MEMBER HART: No, M. Chairman, | think | would
al so agree with you that the Ofice of Planning reports,
particul arly on Page 3 whi ch descri bes how the project would
neet Subtitle €909.3 from the access requirenents for
Subtitle C904.2, and | would be in support of the application
as wel | .

| think the record is full and because | wasn't
on the case, | actually did read into the record so I'll be
partici pating.

CHAI RPERSON HI LL: Ckay, great, thank you.

VMEMBER VHI TE: M. Chair, | did read into the
record as well. | wasn't here in 2016 so | did go through the
hi story of the case and | think that they've done a very good

job of nmeeting the criteria and they've gotten support from
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OP as well as the ANC.

So I'"'mready to nove forward and support. It's
good to see they have two | oading platforns. That's unusual
and | think that will do a lot in terns of mtigating sone
of the negative inpacts with respect to traffic. So |I'm
ready to support the application.

CHAI RPERSON HI LL: Ckay.

MEMBER JOHN: M. Chairman, | also read into the
case because | was not here in 2016.

CHAI RPERSON HI LL: | hope not to be here for
sonething as well in the future. | want to have sonebody
el se readi ng the case.

MEMBER JOHN:  And based on what everyone has said
and the report, OP's report in the record, and DDOT's
approval of the two |oading docks, | am ready to nove
f orward.

CHAI RPERSON HI LL: Ckay, then I'll make a notion
to approve Application Nunber 19169C as captioned and read
by the Secretary. And I'll ask for a second?

MEMBER HART: Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded. All
those in favor, aye?

(Chorus of ayes.)

CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response.)
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CHAI RPERSON HI LL: The notion passes. M. My?

MR. MOY: The Staff would record the vote as five
to zero to zero.

This is on the notion of Chairman H Il to grant
t he request for nodification of significance. Seconding the
notionis Vice Chair Hart, also in support is M. MIller, M.
White, and Ms. John. The notion carries.

CHAI RPERSON HI LL: Thank you. Sunmary order, M.
Moy ?

MR. MOY: Yes, sir

CHAI RPERSON HI LL: Thank you. Thank you all very
much.

MR, MOY: |f we can have parties to the table for
Case Application Nunmber 19789 of HIP E Street Partners LLC
Thi s application was anended for special exception fromthe
i ncl usi onary zoni ng bonus density requirenents, Subtitle C,
1001.2, lot width and area requirenents Subtitle D, Section
302. 1.

And pursuant to | oad DCVMR Subtitle X, Chapter 10
for variances for the |ot, occupancy requirenents Subtitle
D, Section 302.1, front setback requirenments, Subtitle D,
Section 305.1, and side yard requirenents, Subtitle D,
Section 307.4 and 307.5 to construct ten attached princi pal
dwel ling units, R3 Zone, at 5101, 5103, and 5111 E Street SE,

Square 53, 16, Lots 1, 2, and 8 to 10.
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CHAI RPERSON HI LL: Coul d you please introduce

yoursel ves for the record?

MR MLLER Chris MIler with the HFA

M5. FERREIRA: Catharina Ferreira, Principal at
Architectural, | amthe architect.

M5. McDONALD: (QOdette McDonal d, H2 Design Buil d.

MR. YANCEY: Harvey Yancey, H2 Design Build and
H P, LLC

CHAI RPERSON HI LL: Great, thank you. You guys
| ook very familiar and so I'm glad to have you back again
within a week. So, the | ast Hearing we postponed it to all ow
the Applicant to re-post notice to reflect the anended
relief.

The Board wai ved the requi renent that the anended
notice be republished in the Register and nailed to the
nei ghbors within two-inch feet. The Board al so asked OP to
file a suppl enental and asked that the ANC report be upl oaded
to the record.

We did not hear fromthe Applicant in terns of how
the request that they're nmaking and how they're neeting the
standard for us to grant that request. Ms. Ferreira, |I'm
going to turn that to you.

After having a chance to yet again review the
files, I"'mpretty clear as to where you are so | don't have

a lot of specific questions.
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W just want to kind of go over and provide an
overvi ew of what you're requesting relief fromand howyou're
neeting the standards, and we'll allow the Board to ask any
guestions fromthere, okay?

MS. FERREI RA: Thank you, M. Chairnman. The
proposed devel opnent consists of ten individual warehouses
on a site located at the corner of 51st and E Street SE,
which is Zone RS.

We are requesting relief, or rather we are opting
in for the 1Z option to include one inclusionary zoning
dwel ling and, therefore, apply the higher-density standards
to this developnment. And that is Subtitle C, Section 101. 2.

We are requesting relief fromSubtitle D, Section
302.1 regarding the mninmum lot wdth and Ilot area
requi rements for making lots | abel ed 511A, B, C, and D on the
site plan, and E, 16 feet wi de, 1600 square feet, as is in
conformance with inclusionary zoni ng standards.

And we are also seeking relief frommaking |lots
| abel ed 5101A, B, C, D, E 20 feet w de and 1600 square feet,
whi ch exceeds the ot width standard for |Z devel opnent but
neets the square footage requirenent.

W are also requesting relief from Subtitle D,
Section 305.1 regarding front setback and it is sought al ong
both 51st Street and East Street SE, and | should clarify

t hat even though we are requesting relief, we are providing
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a partial setback because the buildings are actual |y desi gned
wi th protrudi ng bay wi ndows that project forward three feet.
But on the East Street side, those bay windows will be on the
lot line and the main building wall will actually be three
f eet back.

And then on the 51st Street side, they wll
actually be an additional five-foot setback, as coordi nated
with the Ofice of Planning and di scussed at the previous
Heari ng.

W are also requesting relief from Subtitle D,
Section 307.4 fromthe site setback requirenents al ong the
east side of proposed | ot | abel ed 5111E al ong East Street SE,
and the south side of proposed |ot |abeled 5103C al ong 51st
Street SE

And that is the five-foot setback requirenent
applicable to end of rowhouses based on the new 2016 zoni ng
regul ati ons.

How we neet the exceptional condition uni queness,
overall lot dinmensions and trying to maxi m ze or optim ze the
devel opnment of the site have predi sposed the project to have
the need to seek relief.

There is a requirement that ten units needed to
be provided based on a contract that exists between ny
clients and the D.C. HFA to provide ten workforce housing

units on the site. It is also required in order for
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i ncl usi onary zoni ng standards to apply that a m ni mumof ten
units be provided.

So that is the goal for the project and howit has
been planned, and in order to achieve that goal, we nust
request the relief fromthe Sections nentioned. There are
al so several other aspects of the lot that, in nmy opinion,
are unique, its location, its size, the fact that it's
surrounded by a variety of devel opnent types.

There are single famly honmes, there's a church,
there's a nulti-unit building adjacent. There are many
varying conditions in terns of setbacks and there are also
very simlar rowhouses innmediately across, which | think is
significant in this case.

And they al so don't have any significant setbacks
and conpletely fill the ot fromend to end.

Practical difficulty, | alluded to this one
previ ously. Wthout optimzing the |ot usage, ny clients
woul d not be able to neet the requirenents to provide ten
dwelling units on the site. And there's sone additiona
i nformati on about that in the burden of proof whichis in the
record.

And then the no substantial detrinment to the
public good or integrity of the zone plan, | would agree with
the O fice of Planning that we do neet that requirenent as

wel | because we are conplying with the zoning regulations in
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terms of the design of the buildings, the bulk, the Iot

occupancy, the height in every aspect we can in reality.

And we are actually trying to bring a benefit to
the public by providing nore workforce housing, which is
sonmething that is greatly needed in the city.

Thank you.

CHAI RPERSON HI LL: Great, thank you. Does the
Board have any questions for the Applicant?

MEMBER WHI TE: Just a qui ck question, explain to
me again how you neet the front setback criteria?

M5. FERREIRA: |f you have the site plan in front
of you, it's Sheet Z100, al ong 51st Street there's no setback
requi red, or proposed | should say. The building imrediately
to the south of our site is actually 80 feet from the
property line along that sanme street.

It is a freestanding nulti-unit building with a
| arge parking lot in front of it so it would be inpossible
for us to neet that setback as this is what sets the standard
for this block.

So, what we are proposing instead is basically the
bay wi ndow on the property line and the three-foot setback
for the main building wall and that is very simlar to the
condition that we see across the street in the townhouses.

And then along East Street SE, we initially were

showi ng the sane condition as along 51st Street but we have
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sincerevisedit in coordination wth the Ofice of Planning,
and we are now providing a five-foot setback and there's
still the additional three-foot setback between the front of
t he bay wi ndow and the main buil ding.

CHAI RPERSON HILL: I'mgoingtoturntothe Ofice
of Pl anni ng.

MR. KI RSCHENBAUM Good afternoon, Board Menbers,
Jonat han Ki rschenbaumfor the Ofice of Planning. OP worked
extensively with the Applicant on this application. Ve
recommend approval for special exception relief to permt a
mnimumlot width of 60 feet in exchange for the provision
of an inclusionary zoning housing unit.

And we recommend approval of the requested
variance relief for side yards and | ot occupancy, and we al so
submitted into the record a supplenentary report regarding
the revi sed front setback variance request, and we recomend
approval for that. Please |let nme know if you have any
guesti ons.

CHAI RPERSON HI LL: Does the Board have any
guestions for the Ofice of Planning? Does the Applicant
have any questions for the Ofice of Planning? |Is there
anyone here fromthe ANC?

| s there anyone here wi shing to speak i n support?
|s there anyone here wishing to speak in opposition? M.

Ferreira --
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MEMBER M LLER: M. Chairman?

CHAI RPERSON HI LL: Yes?

MEMBER M LLER. 1'msorry, | just wanted to nake
one statenent and ask one question of the Applicant. | neant
to do that when you asked if anyone had any questions of the
Appl i cant.

So the statenment that | read into the record,
was not here | ast week but | read into the record so that |
could participate, and the questionis could you just refresh
ny recollection, even though | read into the record, as to
the size of the workforce housing units and the size of the
i nclusionary zoning units, the nunber of bedroons each has?

M5. FERREIRA: Sure, | would like to. The sizes
do vary, there are 16-foot-w de rowhouses, 5 of them and
t hen 20-f oot -w de rowhouses, the other 5. Besides that, the
| ayout is very close to the sane.

The 20-foot-w de rowhouses will actually have a
total of 3 bedroons on the upper floors and this i s sonething
that we are in the process of revising.

We tal ked about this a little bit |ast week but
we are attenpting to add one nore bedroomto those, and then
the smaller 16-foot-wide row will have 3 bedroons total, 1
of them being |ocated at the | owest |evel.

And that is sort of a bonus room that could be

used in either of these row house types as a guest room as
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afamly room and that's really up to the buyers in the end
but they do have the option of also using it as a bedroomand
it has its own full bathroom adjacent to it.

W have al so revised the plans to i nclude garages
at the back and this is sonething that was not part of the
original design but we have done this based on feedback from
the community and at the request of ny client.

MEMBER M LLER  And the workforce housing units
per regul ations are for households up to 120 percent of the
medi an famly incone?

M5. FERREIRA: That's correct.

MEMBER M LLER: And the inclusionary zoning unit
will be up to 80 percent pursuant to the | Z regulations? Is
this a for sale? So would it be for up to 80 percent?

MS. FERREI RA:  Yes.

MEMBER M LLER | just wanted to confirmthat for
the record. Thank you for your presentation.

M5. FERREI RA:  You're wel cone.

CHAI RPERSON HI LL: Anyone el se? So to the
Applicant, you don't have anything else to add? |'m going
to close the Hearing.

|s the Board ready to deliberate? GCkay, well we
did hear fromthis Applicant |ast week and there were sone
| ssues that need to be resolved with posting. So |I'm gl ad

to see those i ssues have been resol ved.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




© 00 N o g b~ w N P

e
P O

12
13
14
15
16
17
18
19
20
21
22
23
24

25

64

| also amin agreenent with the anal ysis that the
O fice of Planning has provided in their suppl enental report
and the ANC was in favor to one, raising no issues and
concerns. So | will be in support of this application. Does
anyone have anything they'd like to add?

VMEMBER WHI TE: M. Chair, I'd be in support as
well and 1'd like to add that | did read into the record.
| was out part of the tine last week so | did have to brief
nysel f before wei ghing in.

But | think they've nmet the criteria, thanks for
providing the additional feedback regarding the front
setback. It's good to see that OP supported the application
which nmade it easier to support, and |I'm al so happy to see
t he workforce housing and inclusionary zoning that you're
doing with respect to this project.

But with all that being said, | think they've net
bot h t he speci al exception and the variance criteria for this
application.

CHAI RPERSON HI LL: Okay, then I'll go ahead and
make a notion to approve Application Nunber 19789 as
captioned and read by the Secretary and ask for a second?

MEMBER WHI TE:  Second.

CHAI RPERSON HI LL: Mbdtion nade and seconded, all
those in favor say aye?

(Chorus of ayes.)
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CHAI RPERSON HI LL: Al those opposed?

(No audi bl e response.)

CHAI RPERSON HI LL: The npotion passes. M. My?

MR. MOY: Staff would record the vote as five to
zero to zero. This is on the notion of Chairman H Il to
approve the application for the relief being requested.
Second, the notion of Ms. Wiite, also in support M. John,
Vice Chair Hart, and M. MIller. The notion carries.

CHAI RPERSON HI LL: Thank you. Sunmary order, M.
Moy ?

MR, MOY: Thank you, yes, sir.

CHAI RPERSON HI LL: And again, M. My, | guess
we're going totry to hear one nore case and then we' re goi ng
to take a break for lunch. Thank you all very nuch.

MR. MOY: Very good. So, if we could have parties
to the table to Case Application Nunber 19521A of David
Hunter Sm th.

M. Chairman, this is arequest for a nodification
of significance to the relief approved by BZA O der Nunber
19521 to include variance from the accessory building
requi rements of Subtitle D, Section 1209.4 to construct a
second-story accessory apartnment above an exi sting garage in
t he R20 Zone.

This is at 3520 S Street NW Square 1303, Lot 29.

CHAI RPERSON HI LL: Thank you. If you coul d pl ease
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i ntroduce yourselves for the record?

MR, SM TH: Good afternoon, ny nanme is David
Smth, | am the honmeowner and the Applicant. Wth ne
is...please go ahead?

M5. FERREIRA: Catharina Ferreira, Principal at
Architectural, I'mthe architect.

MR, MURPHY: Ri ck Murphy here representi ng ANC2E.

CHAl RPERSON HILL: Al right, M. Mrphy. So,
let's see, this is a nodification of significance. So M.
Smth or is it Ms. Ferreira? M. Smth, you' re going to be
presenting to us?

MR SMTH:. That's correct.

CHAI RPERSON HI LL: So M. Smith, you were here
before and now you're here asking for a nodification of
significance. So if you could during your testinony provide
to the Board what exactly you're doing in ternms of the
nmodi fi cation of significance?

| guess it would be helpful if you clarify again
for the Board what was approved beforehand and t hen now what
changes are bei ng made that brings us up to, again, the | evel
of nodification of significance.

We'll be hearing only on the nodification of
significance but it would be helpful to again just refresh
the nmenory as to what the Board had done previously.

In terms of the ANC, | can see they were in deni al
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five to zero to zero, and the ANC is here so the ANC as an
automatic party to any cases will have an opportunity too.
You're going to give your testinmony, the ANC will have an
opportunity to cross-exanm ne that testinony.

The ANC will then have an opportunity to give
their testinony, you wll have an opportunity to cross-
exanmi ne their testinony and then al so provide a rebuttal and
conclusion at the end of your testinony.

So, I'm going to go ahead and start with 15
m nutes, we're going to kind of nove it along here, and you
can begi n whenever you like.

MR, SM TH: Thank you. The way | propose to
proceed is to first start with a chronol ogy of how we got
where we are today. Then Ms. Ferreira, who is the architect,
wi || discuss the structure and desi gn changes, and then |I'd
li ke to wal k through the three-part test for a variance and
why we neet each of the three parts.

CHAI RPERSON HI LL: That sounds great.

MR SMTH | also wanted to note that the burden
of proof in the case, which we submtted, referred to in
Exhibit B, it described what Exhibit B was but sonehow it
didn't quite get uploaded. | have a copy of it. It is a
Sept ember 25, 2017 DCRA zoni ng approval.

CHAI RPERSON  HI LL: Do you have copies for

ever ybody?
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MR SMTH. | do. | have ten copies.

CHAI RPERSON HI LL: COkay, if you could just pass
themup to the Secretary there and provide one there to the
ANC Commi ssi oner, please? Has everyone been sworn in by the
way ?

MR. SMTH. | have.

CHAI RPERSON HI LL: Everybody's been sworn in?
Okay, all right.

MR SMTH M. Chairnman, as you noted, we were
here on July 19, 2017 when the Board granted a speci al
exception in the case. At the tine, the ANC did not submt
a report reflecting its view on the special exception,
however, | do want to be clear that the ANC did have the
opportunity to do so.

In fact, starting in March 2017, Ms. Ferreira had
several conmunications with the ANC Conmmi ssioner in whose
singl e-menber District this project was |ocated, including
two i n-person Meetings.

| "' m happy to go through a detail ed chronol ogy of
all the communications if you deemthemrel evant, but | woul d
suggest ski pping that now and com ng back to it if you want
to hear nore.

CHAI RPERSON HI LL: That's a good i dea.

MR, SM TH: So the regulations in Subtitle U,

Section 253 for accessory apartnents are quite detailed and
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i ncl ude provisions regardi ng all ey access, gross floor area,
protrudi ng wi ndows, and prohibitions on a roof deck.

Previously, we were here in 2017 for a special
exception to approve an accessory apartnment in an R20 Zone
pursuant to Subtitle U Accessory apartnents, as you nay
know, are allowed in all R Zones except for the R19 and R20
Zones, in which they are allowed by special exception.

Like | said, there are detailed regulations in
Subtitle U and we follow these regulations to a tee. W do
our best to conply with the zoning code. As a result, the
only zoning relief we sought was for the special exception
and we did not seek zoning relief from any other aspect of
Subtitle U.

"1l note that no one in our household owns a car
and at one point in planning this project we said let's just
get rid of the garage, which is enpty anyhow, and put in a
one-story accessory building with an accessory apartnent
whi ch woul d have been significantly cheaper.

But as you know, Subtitle U, Section 253.9 says
that in an R20 Zone an accessory apartnent, quote, shall only
be permtted on the second story of an attached accessory
buil ding. So that's what we proposed.

We wanted to do everything we could to conply with
every provision of the zoning code so we said, fine, we'll

propose a two-story accessory building with an accessory
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apartnment on the second floor. The Board approved the
speci al exception in 2017, July 19, 2017.

W applied for a building permt on August 14,
2017. DCRA conpl eted review of the zoning discipline -- I'm
sorry, I will note that at the Hearing the O fice of Pl anning
supported the grant of the special exception relief in July
2017 and its report did not identify the need for any other
zoning relief.

The Board granted t he speci al exception on August
14, 2017. W applied for a building permt. DCRA conpleted
its review of the zoning discipline on Septenber 25, 2017.
That's the Exhibit B to the burden of proof that | just
handed up.

There's been a | ot of commentary in sonme of the
| etters in opposition saying, oh, the DCRA quickly fixed its
error so how could we have relied on the error? | do want
to point out it was not a matter of days, it was a matter of
Sept enber until January.

Shortly after Septenber 25, 2017, DCRA conpl eted
a review of all disciplines except for structural review
The structural review had extensive comments on the soi
testing done. These were all addressable issues that took
sonme tinme but we got it done.

After Septenber 25, 2017 when the zoning was

approved, we hired a general contractor, put down a deposit
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with a general contractor, applied for a raze permt,
received a raze permt.

W hired a contractor, a separate contractor, to
put sol ar panels on the roof of the structure, applied for
and received a permt authorizing the panels and al so net
mrroring. W order kitchen cabinets which had to be custom
desi gned and have a long |lead tine.

In the neantine, |1'Il also nention that we had a
second child so we were trying to get the apartnent built as
gui ckly as possible so that we could have sonmeone there who
could help us with chil dcare.

On Decenber 3, 2017, we received an enmmil saying
the final-discipline structural review was conplete. The
next day, Decenber 4, 2017, we received an email from DCRA
saying the permt was approved and ready to pick up.

| ndependently, we had al so received an enmail from
t he Zoni ng Adm nistrator, Matt LeG ant, saying he would |ike
to have a neeting with us. He didn't explain what the
nmeeti ng was about but we attended the neeting as it happened
al so on Decenber 4, 2017.

| believe it's sinply a coincidence that it was
the sane day that the permt was approved. At the neeting
whi ch, for the record | should be clear, | did not attend but
Ms. Ferreira and ny wife attended, M. LeGant raised a

concern about the height of the structure, not the nunber of
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stories.

M. LeGrant found puzzling the relationship
between Subtitle D, Section 1209.4, which provide for hei ght
and story restrictions in accessory buildings in the R20
Zone, and Subtitle Us requirenment in 253.9 that accessory
apartnments shall only be permtted on the second story of a
det ached accessory buil di ng.

He asked us to give an explanation of our
under st andi ng of howthese two provisions interacted. W did
a week later. W didn't receive a response but we had an
emai|l saying the permt was ready so we followed up on
Decenber 26, 2017 and asked if M. LeG ant had any objection
to our picking up the permt.

Per haps under st andabl y gi ven t he hol i days, we did
not receive a response but on January 3, 2018 we went, paid
the permt fees, and picked up the permit. 1'd like to note
what we did here. W did not begin construction. |nstead,
we contacted M. Mrphin that day to nake sure DCRA had
properly issued the permt. W didn't want to be goi ng ahead
with a permt that had been issued by accident.

There's been a lot of talk in the letters in
opposi tion about how quickly DCRA revoked the permt, but
that is, | believe, purely because we were acting in good
faith and trying to follow up in addressing the concern. W

wanted to make sure M. LeGant's concerns had been
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addressed. Apparently, they had not been.

On January 9, 2018, the permt was cancelled. The
noti ced of cancellation, which is Exhibit 8, cited the 15-
foot height requirement of Subtitle D, 1209.4. This is the
first time, other than the neeting with M. LeG ant earlier,
that this height requirenment had been raised with us. It did
not nention the nunber of stories.

So on January 17, 2018, we subnitted revi sed pl ans
to M. LeGant which conplied with the height restriction.
We did not receive a response and we followed up again. On
March 9, we received a response, which is Exhibit 9, stating
that we now conply with the height requirenments but do not
comply with the story requirenent.

So Subtitle D says you can only build a one-story
accessory building. Also Subtitle U says an accessory an
apartnment nust be on the second story of an accessory
bui | di ng. So we are now here returning to the Board for
additional relief. The structure, as M. Ferreira wll
descri be, has been shrunken slightly but is otherw se | argely
unchanged from what was here in July 2017.

| also want to note another devel opnent, which
does have sone |egal relevance, which is we had originally
I nt ended t he accessory apartnent for either a full-tinme nanny
or renter who mght help with childcare.

In the past two nonths, ny sister-in-|law has been
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di agnosed with cancer and because we are her only famly in
the United States, she noved from San Francisco to Burleith
to live near us. Unfortunately, the apartnment had not been
constructed so she can't live there so she's renting near by
and woul d be the first resident of the accessory apartnent.
"1l turn it over Ms. Ferreira.

MS. FERREI RA: So I'd like to start just by
explaining a little bit the design rationale behind the
original building, whichis not sonmething that's really part
of the request being requested here, but just to give
everyone an overvi ew because | did not have the opportunity
to attend the ANC Heari ng.

| was out of the country at the tine and did not
have t he opportunity to present the intent behind the design
of the building to the Conm ssioners and the conmunity.

And | will start by saying that it was desi gned
as a one-story building. It was designed as a one-story

garage with a mansard roof that happens to conceal an ADU

withinit.

As an architect who is very sensitive about scal e
and height issues, like any of the neighbors are who have
voiced their opinion in the letters, | also wanted to nake

sure this building was going to be as snmall as possible.
The previous concern that had been raised

regarding the height and it being in excess of 15 feet was
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elimnated in the revised design that now shows the buil di ng
as 15 feet tall. And you m ght ask how did you acconplish to
have 2 stories in a 15-foot-tall building? Wll, we did it
by sinking it slightly into the ground.

The height of an accessory building has very
specific rules of neasurenent. It is neasured from the
finished grade on the side facing the principal dwelling and
we revised the design of the building to conmply with those
rul es of measurenent.

Now, of course, grade is sonething that can be
mani pul ated and we are mani pulating the grade in order to
neet the height requirenent. W are also increasing the
construction cost. There's nore expensive insulation that
needs to be installed in a shall ower roof, for exanple.

There's now drai nage that needs to be installed
at the bottom of our ranp down fromthe alley to the garage
itself. W are now creating a taller retaining wall on the
side facing the house in order to create a lower 1'IIl cal
it area-way between the garage itself and the yard.

So these are all things that have, in fact, added
construction cost to the building but we went ahead and nmade
those revisions in order to conply with as nmany aspects of
the zoning regulations as we can. The only aspect of this
structure that does not conply with the by right regul ati ons

Is that it does have a second story.
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W al ready have t he approval for the ADU, that was

part of the previous case and |I'd just like toreiterate that
the structure as designed does conply with the restrictions
for an accessory building by right, except for the fact that
it has a second story. So that is the only thing that we are
actually requesting relief from

MR, SM TH: And to be clear, it's a purely
i nterior question. It's not a question about the height.
So there's a three-factor test for the variance. As you
know, the first question is that there has to be a uni que or
exceptional condition affecting the property.

| just want to be clear, there's a long |ine of
cases fromthe Court of Appeals, as you probably know, and
|"m quoting, there's no requirenent that uniqueness is
i nherent in the land at issue. In fact, that's a quote from
Fl ei schman v. Board of Zoni ng Adjustnent, 27 A 3d 554.

In Mnaco v. D.C. Board of Zoning Adjustnent
407A.2d 1091, the Court of Appeals had that extraordinary
ci rcunstances can enconpass the past zoning history.

In one nore case, De Azcarate v. District of
Colunbia, it said that good faith reliance on the actions of
t he Zoni ng Adm ni strator | ater determ ned to be erroneous can
satisfy the unique <circunstances in the practical
difficulties test.

Practical difficulties will certainly occur if a
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variance is not granted here. W' ve done our best to conply
with Subtitle U as nuch as possible. We' ve gone through
great expense to do so and we've relied on the reasonabl e
actions of both the DCRA and the O fice of Planning.

It may be that those interpretations turned out
to be erroneous but our reliance on them was not
unr easonabl e.

Finally, well, not finally but penultimtely, an
addi ti onal relevant consideration in granting a variance is
the severity of the variance requested that sonething be --
the D.C. Court of Appeals said just last year in St. Mary's
Epi scopal Church.

It'sreally hard to i magi ne a | ess severe vari ance
than this one. Nobody fromthe outside of the building wll
be able to -- it will be very hard to tell fromthe outside
of the building that anything is any different.

We could just build this without a floor for the
second story but everything el se would be exactly the sane.
So, this is as unsevere a variance as, really, could be
I magi ned.

Finally, I will note as far as the third factor,
the requested relief can be granted w thout substanti al
detrinment to the public good. The Court of Appeals again in
Fl ei schman said a reason to grant a variance is that the

reason we're requesting the variance is born from our
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consi derations of the zone plan.

That's exactly why we are trying to build a two-
story accessory buil di ng, because Subtitle Usays if you want
to have an accessory apartnent you need to put it on the
second story. O herwi se, we could have signed sonething
di fferent.

So, there are two parts of the zoning code that
are either in significant tension or outright conflict and
we' re doi ng our best to resolve themhere. And the Court of
Appeal s said that's a reason to grant a vari ance.

I"ll also note that none of the imedi ately
adj acent nei ghbors have expressed an objection. There was
aletter in support of the neighbor imedi ately to the west.
There is no objection in the record and | represent that the
nei ghbor i mediately to the east has no objection.

I f you | ook at the letters in opposition, | don't
believe there is a single person living on S or R Street who
submtted aletter in opposition. The building would, again,
be in the alley between S and R Street.

The letters in opposition and, | would venture,
the basis of the ANC s opposition are concerns of nei ghbors
who |ive several blocks away. And it's hard to understand
what el se we could do to resolve their concerns. That's it,
t hank you very nuch

CHAI RPERSON HI LL: Great, thank you, M. Smth.
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Does the Board have any questions at this point for the
Applicant? Comm ssioner Mirphy, do you have any questions
on cross for the Applicant?

MR. MURPHY: No questions on cross.

CHAI RPERSON HI LL: Thank you. Comm ssioner, |'m
going to put 15 mnutes on the clock for you and you can

begi n whenever you liKke.

MR,  MJURPHY: | promise | won't take that |ong.
We're all hungry. 1'mRick Murphy and |I' mhere representing
ANC2E. | actually represent single-nmenber District 3 in the

ANC.

Ed Sol onon, who is the Conm ssioner representing
si ngl e-menber District 1, where this property is situated is
traveling and that's why [|I'm here. But in the ANC s
resolution | was nom nated as a representative.

| think what we need to dois reviewa little bit
how we got here. | do not disagree with anything M. Smth
has said but | have a slightly different take on it frankly.

Last year, the Applicant applied for and received
the special exception for this project under Subtitle U,
Section 253.

The record, however, wll showthat t